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TITLE ALERT           
 

 

 
 
Purpose: To advise of a change in the standards of review for insuring REO 
transactions and for insuring third party purchasers at Sheriff sales resulting from 
recently enacted legislation. 
 
Background: On January 30, 2012, the Superior Court of Pennsylvania decided a case 
in which it held that Act 91 Notices sent prior to September 8, 2008 were defective and 
further held that a court lacked jurisdiction over a subsequent foreclosure action if the 
lender failed to fully comply with the Act 91 requirements.1 Partly in response to the 
Vukmam decision, the Pennsylvania Legislature passed Senate Bill 1433 which, upon 
the Governor signing it on June 22, 2012, became Act 70 of 2012 (“Act 70”), effective 
immediately. 
 
Act 70 allocates payments received from the Commonwealth’s recent settlement 
agreement with certain mortgage servicers to the Pennsylvania Housing Finance 
Agency to fund the Homeowner’s Emergency Mortgage Assistance Program (“HEMAP”) 
established under Act 91. Therefore, because HEMAP will be funded, it is anticipated 
that lenders will resume sending Act 91 notices to borrowers in default prior to filing a 
foreclosure complaint.2 
 
More importantly, Act 70 also clears up some of the uncertainty created by the Vukmam 
decision by establishing the following provisions, retroactive to June 5, 1999: (1) a court 
may dismiss a foreclosure action, and impose other appropriate remedies, if the 
mortgagee failed to comply with Act 91 notice requirements and the mortgagor properly 
raises such non-compliance in the foreclosure action and proves prejudice thereby; 
 

                                                 
1 Beneficial Consumer Discount Company v. Vukmam, 2012 WL 258674 (Pa.Super.). 
See also Title Alert 2012-06. 
 
2 See also Title Alert 2011-05 which advised that lenders were no longer required to 
give Act 91 notice due to HEMAP 
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(2) the failure of a mortgagee to comply with Act 91 notice requirements must be raised 
in a foreclosure action prior to the delivery (i.e., recording) of the Sheriff’s or Marshal’s 
deed; and (3) the failure of a mortgagee to comply with Act 91 notice requirements does 
not deprive a court of jurisdiction over a foreclosure action. 
 
Due to Act 70, Penn Attorneys/Ohio Bar Title Insurance Company has revised its 
“Sheriff Sale and REO Risk Assessment Questionnaire” (described below) for insuring 
REO sales and purchases at Sheriff Sale, previously altered in response to the 
Vukmam case. 
 
 
Standard: In evaluating any sale of property by  
 

(i) a Sheriff to either the foreclosing lender, or a third party high bidder at a 
Sheriff sale, or  

(ii) an REO sale of property by a lender, servicer, guarantor, affiliate or 
subsidiary, a “Sheriff Sale and REO Sale Risk Assessment Questionnaire” 
(form attached) must be completed for each transaction, 

 
• All questions must be answered with a “Yes” or “No.”  

 
• The Questionnaire must be dated and signed by the title officer, examiner or 

approved examining attorney reviewing the title and maintained in your title file.  
 

• All the questions must have an answer of “No” in order for us to issue a 
commitment or policy, subject to any other risk limitations that may be 
applicable, such as concerns related to other title matters. 

 
• If any question has a “Yes” answer, you should submit copies of relevant 

foreclosure documents for our review and determination of insurability. 
 
 
We will update you with any changes in our underwriting requirements as they 
develop. Please contact us with any questions you may have. 
 
WARNING: this Underwriting Communication is intended solely for the employees of 
Penn Attorneys/Ohio Bar Title Insurance Company and its Approved Attorneys, and is 
not to be distributed to third parties, and any reliance by any other person or entity is 
unauthorized. This Underwriting Communication is intended solely for the purpose of 
underwriting policies of Ohio Bar Title Insurance Company.  

*** 
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(Form revised 6/29/12)                       

 

 

 

PA/Ohio Bar Title’s 
Sheriff Sale and REO Sale Risk Assessment Questionnaire  

 

(As applicable, submit with Preliminary Report on Title or Post-Closing Title Application (Form 80-1))  
 

Date:        

Name of Purchaser:         
 

Property Address:        
 [legally described as set forth in the preliminary report]  
 

Name of Foreclosing Lender:         
 

Name of Servicer:        
 

Name of Seller:         
                                           (if different from Lender) 
 
If the answers to all of the questions below are “No,” we will continue with processing your application.  
If the answer to any question is “Yes,” you must submit copies of relevant foreclosure documents for our 
review and determination of insurability.  
 
 
1. Are we to insure a third-party sheriff sale purchaser or the foreclosing lender?  Yes     No 
 
2. To the extent of your customary review of foreclosure related documentation,                                  

were there any defects in the process leading to the foreclosure judgment                                        
or sale by which title was acquired by lender/seller?       Yes    No 

  
3. Has the lender/seller disclosed any defects in the foreclosure process related  

to the Property?   Yes   No 
 
4. Are there any other reasons to believe there might be defects in the  
        foreclosure process related to the Property caused by Lender, Lender’s                                     

counsel, loan servicer, or others?  Yes    No 
 
5. Is there any affiliation between the seller and purchaser in the present transaction?  Yes   No   
 
6. Does the purchase price (New Owner’s Policy Amount) exceed the amount due to                                 

the lender under the obligation secured by the mortgage that was foreclosed?   Yes   No 
 
8. Is the Property occupied?   Yes    No 
 
9.  Has litigation alleging defects in the foreclosure process related to the Property                                     

been commenced or threatened?  Yes   No 
 

 
_________________________________________        
Signature of Approved Attorney     Approved Attorney Typed Name 
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