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TITLE ALERT           
   

DATE:  12/31/08 
     

RE: Title Alert 2008-24   New HUD Rule—RESPA Reform Affects Title Attorneys       
          

            

  

Please see the below Underwriting Bulletin written by Ruth A. Dillingham, Vice President & 
Special Counsel for First American Title Insurance Company. 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

PENN ATTORNEYS 

On November 17, 2008, the Department of Housing and Urban Development (HUD) issued a Final Rule 
amending the Real Estate Settlement Procedures Act (RESPA). The Final Rule reflected HUD’s response to 
the thousands of commenters who responded to the Proposed Rule (issued March 14, 2008) and reflects 
HUD’s thinking on those comments.

(1) 
 

Link to Final Rule, at 73 FR 68204 http://edocket.access.gpo.gov/2008/pdf/E8-27070.pdf  

 
This Bulletin will address the Rule in the following sections:  

• What has changed, and when will the changes take effect?  
• What changes are of particular interest to Title Attorneys and Agents?  

 
Following are discussions by Effective dates:  
 
January 16, 2009  
   

Average Charges Permitted  
The Rule states that in general, all third party charges must be separately itemized and cannot exceed the 
amount actually paid to the service provider. HUD’s position on this was originally advanced in its Statement of 
Policy 2001-01 regarding mark-ups and overcharges, and has been the subject of many lawsuits and legal 
opinions since that time. One issue of particular concern for attorneys, title agents and others performing 
settlements has been the potential for unintentional/inadvertent violations of the ‘no markup’ rule, and 
subsequent liability to borrowers and sellers where the amount of the third party charge was unknown at the 
time the settlement statement was prepared and the amount charged ultimately was shown to have exceeded 
the actual cost of the service.  
 
In response to industry requests, HUD looked to address this issue in the Proposed Rule, and in recognition of 
the strong arguments from (among others) the American Land Title Association, the Final Rule does permit 
average charges to be used for settlement services with certain constraints.  

First, the Rule permits any provider to use an average charge calculation to collect the amount due for a 
service billed by a third party provider and paid for by the borrower or seller (the Proposed Rule had limited 
this to mortgage lenders only.)  

The average charge can be established based on:  
• A geographic area  
• A type of loan  
• A period of time (not to exceed 6 months)  
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The means of calculating the average charge is left to the provider within certain parameters:  
• The average charge cannot be more than an actual average;  
• The total amount charged for a service using the average charge method cannot exceed the total amount paid 

to for that service; 
• If the average charge is used for any transaction within a class of transactions it must be used for all 

transactions within that class; 
• The average charge must be re-calculated every 6 months;  
• Documentation used to calculate the average charge must be kept for 3 years.  
 

The services that can be billed on an average charge basis are limited however; the average charge method is not 
allowed to be used for:  
•  Origination services or title services (as they are defined in the Rule);  
•  Any service where the charge is based on the sales price or loan amount (transfer taxes, per diem  interest;  
•  Any insurance charges (including mortgage and title insurance premiums).   

 

Notwithstanding the above limitations, this provision will clearly assist settlement agents in the better 
understanding of how to comply with HUD’s requirements.   

Required Use Definition Changed as It Applies To Affiliated Businesses  
Required Use: While the rule continues to prohibit a participant in an affiliated business to ‘require’ the use of the 
affiliated business, a new definition is created clarifying that both economic incentives and disincentives will apply 
in reviewing a situation in which a discount/cost may effectively create a required use for the consumer. Under the 
new Rule, a settlement service provider may offer combined services at a price lower than the sum of the 
individual services without triggering “required use” concerns if (1) the use is optional to the consumer and (2) the 
lower price is not made up by higher costs elsewhere in the transaction. HUD’s intent in changing this definition is 
to make it clear that: “economic disincentives are as problematic as incentives that are not true discounts.” The 
National Association of Home Builders is concerned that the change to the definition could prohibit a home builder 
from offering incentives in exchange for a home buyer’s use of the builder’s affiliated business.  
 

Also effective on January 16, 2009 are changes to the Aggregate Escrow Accounting Rule (deleting transition 
language) and a revision to the Servicing Disclosure Statement form given at time of application.  

January 1, 2010     

All Other Parts of the New Rule  
The Rule creates a new framework for disclosure to consumers of the settlement costs associated with the 
purchase or refinance of property which is subject to RESPA (1-4 family dwellings). This is done by the creation of 
a new Good Faith Estimate and Settlement Statement (HUD forms 1 and 1-A), together with new definitions and 
instructions for completion.  
 
New GFE  
In summary, the lender or mortgage broker (depending on their role in the transaction) must provide the new (3 
page) GFE to a potential borrower within three business days of application. This new GFE must state dates and 
terms related to the loan (loan amount, term, rate, rate lock date, requirements for escrows, prepayment penalties, 
balloons, adjustments) (Page 1) and the charges for that loan (Page 2). The quoted terms and prices (except for 
the interest rate and charges related to the interest rate and the per diem interest) must be available for at least 10 
business days after the issuance of the GFE. In addition, the quoted costs are subject to ‘tolerances’. (Page 3) As 
with the original rule, there are three categories, zero tolerance, 10% tolerance and unlimited variance. The 
category of zero tolerance includes: lender charges for taking, underwriting and processing the application; the 
points or origination fees (yield spread premium) and the real property transfer tax. A 10% increase is permitted for 
the total of all charges in the second category including: lender required settlement services where the lender 
selects the provider, lender required settlement services where the borrower selects the provider from the lender’s 
list, title services and title insurance, if the lender selects the provider and recording fees. Charges that can have 
an unlimited change include services where the borrower can chose the providers (including title and title 
insurance), the escrow account amounts, the per diem interest and the cost of homeowners insurance. The final 
page of the GFE also contains worksheet-like charts to compare different loans and terms.  
 
New HUD-1 /1A  
While the first page of the HUD settlement statement is unchanged, the second page has added information to 
make the form more closely align to the GFE. As the lending industry responds to the rule, more information will 
be coming about the items contained in the 800/900/1000 series.    
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This discussion will focus only on the 1100 series, “Title Charges”. Both HUD’s commentary and instructions 
for completion of the settlement statement make clear that certain costs are to be shown “in the column” 
(where column means the section of the form showing the dollar amounts included in the total shown at line 
1400) and others are to be included ”outside the column” (meaning in the lines of text). Line 1101 will now be 
a sum of all title charges, which the rule defines as including “a variety of services performed by title 
companies or others and include fees directly related to the transfer of title (title examination, title search, 
document preparation), fees for title insurance and fees for conducting the closing. The legal charges include 
fees for attorneys representing the lender, seller or borrower and any attorney preparing title work.” The 
amount of the settlement or closing fee is disclosed at line 1102, and the amount of the lenders title 
insurance is disclosed at line 1104, but not “in the columns”. Disbursements to third parties must still be 
itemized (by amount and payee) and may be included in the amount at 1101 or listed separately in the 1100 
series. The cost for an owner’s title insurance policy is separately listed and charged for at line 1103 (“in the 
column”). Lines 1105 and 1106 are used to show the limits (amount of coverage) for the loan and owners title 
policies. The Rule also requires disclosure in lines 1107 and 1108 of the portion of the title premium retained 
by the agent and the portion remitted to the underwriter (as a dollar amount). According to the ALTA 
Advocacy Update of November 17, 2008, “ALTA lobbied hard for but ultimately failed to win removal of a 
requirement that agent/underwriter premiums splits be disclosed on the HUD1/1A.”  
 
The 1200 series contains the amounts for recording fees (subject to the 10% tolerance) and the transfer tax 
(zero tolerance).  
 
The 1300 series remains the section for miscellaneous fees.  
 
There is an additional third page added to the form which mirror s some of the information originally planned 
for inclusion in the Closing Script (eliminated from the Final Rule). The amounts estimated on the GFE are 
set forth in the left column and the actual amounts charged at settlement are set forth in the right column, 
grouped by the allowed tolerances. The bottom of the page contains a recap of the loan terms, with a 
notation that “If you have any questions about the settlement charges and loan terms listed on this form, 
please contact your lender.”  

Minor? But interesting! From the instructions for completion of the new HUD-1:  The Settlement Agent box on 
page 1 now includes telephone number of settlement agent.  

Of particular note for title attorneys and agents (both from the Proposed Rule to the Final and new to 
the Final Rule).  All quotations are from the Final Rule.  
Regarding the “closing script”: While it has been eliminated (“In response to comments received on the 
proposed rule and HUD’s further review, HUD has eliminated the closing script requirement.”), in its place is 
the new third page of the HUD which sets forth comparisons between the GFE and HUD and summarizes 
the final loan terms.  

Where does that information come from?   
“(T)he loan originator shall transmit sufficient information to the closing agent to allow the closing agent to 
prepare the HUD-1/1A, including the new last page.”  

What if there is a difference between the GFE and the final HUD?   
“(T)he rule provides that an inadvertent or technical error in completing the HUD-1/1A shall not be deemed a 
violation of section 4 of RESPA, if a revised HUD-1/1A is provided to the borrower and/or seller within 30 
calendar days of settlement. This opportunity to cure errors on the HUD-1/1A is consistent with HUD’s 
longstanding policy permitting settlement agents to provide revised HUD-1/1A settlement statements where 
errors are discovered after settlement.”   

“(T)he final rule also provides a loan originator with an opportunity to cure any violation of the tolerance by 
reimbursing the borrower any amount by which the tolerances were exceeded. This reimbursement may be 
made at settlement or within 30 calendar days after settlement. HUD will deem a payment to have been 
provided in a timely fashion if it is placed in the mail by the loan originator within 30 calendar days after 
settlement.”  
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Title Alerts from 1997 to present are available on our website at: http://www.pennattorneys.com 

 
 
 

Why treat recording fees and transfer taxes differently with regard to tolerances?  
“Transfer taxes should generally be known at the time the GFE is provided, so those taxes continue to be 
subject to a zero tolerance. If there are changes in the tax rates or in the price of the property after a GFE 
is provided, those changes would either constitute changed circumstances or new information that would 
be the basis for providing a revised GFE. Government recording charges, in contrast, often may not be 
known with any certainty at the time the GFE is provided, and in many cases not until close to, or at, 
closing. Therefore, HUD has determined that these charges should be included with the third party 
charges that are subject to an overall 10 percent tolerance. Because the government recording charges 
typically are small in relation to other settlement costs, this should provide ample flexibility to loan 
originators on these charges without unduly impacting the permitted tolerances for other third party 
settlement charges.”  

 
Why the disclosure of the agent’s portion of the title premium?  
“HUD has determined to retain the designated lines for the agent’s portion of the total title insurance 
premium (Line 1107) and the underwriter’s portion of the total title insurance premium (Line 1108). 
Although inclusion of the agent/underwriter split on the HUD-1 differs from the GFE, it is HUD’s view that 
this breakdown will help consumers better understand their title charges.”   

Does anyone know how much more work this new HUD will involve?  
“Settlement agents may face a recurring cost, although this is not likely either since loan originators are 
responsible for providing the data. The settlement agent will have to add final charges not known by the 
originator, and may have to fill out the entire form if the lender does not transmit the information on an 
already completed HUD-1 page 3. The settlement agent may also want to check the information 
concerning settlement costs, tolerances, and loan terms to make sure they agree with the GFE. In some 
cases, the settlement agent will have to calculate the tolerances. We assume that it will add five minutes 
on average to the time it takes to prepare a settlement.”  “ It is hard to imagine how simpler forms could 
be more costly to explain to borrowers”.  

How much is this going to cost to implement?  
“Settlement agents may also face an additional burden, although this is not likely either since the lenders 
are responsible for providing the data. The settlement agent may have to fill out the form if the lender 
does not transmit it on a completed HUD-1 page 3. The settlement agent may also want to check the 
information concerning settlement costs, tolerances, and loan terms to make sure they agree with the 
GFE. In some cases, the settlement agent will have to calculate the tolerances. Preparing page 3 of the 
HUD-1may also alert the settlement agent to inconsistencies that would not have to be resolved before 
closing. Thus, although the addition of this page may have a very small impact, we assume that it will 
add five minutes on average to the time it takes to prepare a settlement. Taking loan originators into 
account, the total time burden is fifteen minutes per loan. The compliance cost of the change to the HUD-
1 for the industry as a whole is thus $18 per loan (fifteen minutes at $72 per hour)”.  

Forms are attached.  
_________________________________________________________________________________ 
(1)This memorandum is for informational purposes and is not a legal opinion. Recipients of this 
memorandum are encouraged to seek counsel regarding specific applications of the principles 
discussed herein.  
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