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   TITLE ALERT           
 

 

 
  
Purpose:  To provide Penn Attorneys’ exception language with respect to private transfer fee covenants 
(“PTFCs”) in transactions when certain policies or endorsements are requested, and to inform you of 
certain closing-procedure requirements regarding PTFCs. 
 
Background:  This underwriting communication replaces Title Alert 2010-03 Private Transfer Fees, 
published May 4, 2010. [1]  Further information on PTFCs may also be found in Title Alert 2012-15. [2]  
As discussed in these communications, a PTFC is a covenant or equitable servitude purporting to impose a 
fee or charge payable upon the transfer of an interest in real property, or payable for the right to make or 
accept such a transfer. The fee may be a fixed amount, determined as a percentage of the value of the 
property, the purchase price, or through some other formula. 
 
PTFCs were primarily marketed to residential developers. In a widely promoted version of this 
arrangement, the document provides that the fee is paid to a trustee (herein “collecting agent”) who 
remits the fee, less a portion for expenses, partially to the developer who burdened the land with the 
PTFC and partially to a promotion company for licensing its concept. The concept was marketed to 
developers as an opportunity to have an income stream for as long as 99 years or, in the alternative, for 
the developer to sell that income stream for its present value. The income stream may then be pooled 
with income streams from other projects and participations sold in securities markets similar to the way 
mortgage obligations are pooled and sold. 
 
PTFCs have lost momentum in the marketplace, in part because most states have enacted some form of 
legislation regulating PTFCs.  Some states have declared PTFCs invalid and unenforceable in certain 
circumstances. [3]  However, the law on PTFCs remains fluid, and it is important to be vigilant for PTFCs.  
PTFCs may be included in a separate, stand-alone document, or may be included as part of another 
document.  For example, PTFCs may sometimes be found in the general declaration of covenants and 
restrictions or declaration of condominium affecting a subdivision or condominium project. It is also 
possible to find PTFCs in an amendment to the declaration of covenants and restrictions, or even in a 
conveyance deed from the developer to a third-party purchaser. Wherever they are found, PTFCs purport 
to establish the payment obligation as a covenant running with the land and condition of transfer, a lien 
that may be foreclosed, or both.  The PTFC may also purport to attach personal liability to an owner for 
the failure to pay transfer fees payable upon his/her transfer and for any prior unpaid transfer. 
 
PTFCs increase the risk under coverages routinely given in some of our policies and endorsements, such 
as the ALTA Short Form Loan Policy, and the ALTA 4.1, 5.1, 9, 9.6, and 9.7 endorsements [4], all as most 
recently revised by ALTA as of this writing.  Many residential lender closing instructions require either a 
short form policy or the inclusion of these endorsements and would not permit printed portions of those 
policy or endorsement forms to be deleted or crossed out. 
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Standard/Guideline:  Whenever you encounter a PTFC, for any policy that will include an ALTA 9, 9.6, 
or 9.7 endorsement [4], the exception for the document containing the PTFC will include the following 
language: 
 

The terms, conditions, and provisions contained in the [instrument containing 
the PTFCs], executed by _______________, dated _______________, 
recorded _______________, as _______________ in the [relevant public 
records].  The document, among other matters, imposes a transfer or 
conveyance fee.  The provisions for such a fee require it to be paid upon 
transfer or conveyance of the Land.  Such imposition may include a 
conveyance resulting from a foreclosure of an interest in the Land and any 
subsequent transfer, whether or not derived through foreclosure. 

 
Because the ALTA Short-Form Residential Loan Policy has built-in coverages that may be inconsistent with 
the existence of such a PTFC, including incorporation of the ALTA Form 9 by reference, when you 
encounter a PTFC, an addendum to such policies adding an exception for the document containing the 
PTFC and including the foregoing language will be made a part thereof.  For example, an ALTA Short 
Form Residential Loan Policy has the ALTA Form 9 incorporated by reference, so the exception for the 
document must include this language even though an ALTA Form 9 endorsement is not being physically 
attached. 
 
Note that while the payment of the transfer fee for the current transfer and proof that the transfer fee has 
been paid for all prior transfers subject to the imposition is a requirement that must be met to issue our 
policy, the foregoing exception language must still be included.  You must provide evidence of payment of 
the transfer fee for the current transaction and all prior transactions in order to issue the ALTA 4.1 or 5.1, 
as the case may be.  Additionally, no coverage will be provided with regard to the enforceability of PTFCs, 
nor the priority of the lien for the transfer fee, without specific review and approval by Penn 
Attorneys/Ohio Bar Title Insurance Company. 
 
Closing Procedural Issues 
 
Any document containing PTFCs must be carefully reviewed to determine who has the authority to act as 
collecting agent for the transfer fee, as well as who has authority to provide an estoppel certificate and/or 
lien release in recordable form (which you must, in fact, record) with regard to the transfer to the 
purchaser or borrower. You should pay careful attention to the process enabling the collecting agent to 
determine the amount of the fee and to provide an estoppel certificate and/or release in exchange for 
payment. 

Because lender closing instructions may be inconsistent with the exception language set forth above, in 
light of potential claims against Ohio Bar Title Insurance Company under closing protection letters relating 
to the inclusion of the exception discussed above, you must obtain written approval from the lender and  
purchaser before disbursing on any transaction wherein such exception is to be included in a loan or 
owner’s policy. 

In recognition of possible privacy obligations that you may have with regard to a seller or purchaser, as 
well as any lender compliance considerations, we recommend that you obtain specific written 
authorization before you provide copies of off-record documents, such as a contract for sale or HUD-1, to 
the collecting agent. 
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As with any underwriting issue (including that related to risk under closing protection letters), in any 
situation where you are unsure of how to proceed, you should contact Penn Attorneys. 

* This Title Alert imposes requirements in addition to those set forth in Title Alert 2010-03 Private          
   Transfer Fees. 

[1] Title Alert 2010-03 Private Transfer Fees is available on Penn Attorneys’ website 
www.pennattorneys.com in the Forms and Documents Library under the “Title Alerts 2010” section. 

[2]  This Title Alert was published as Title Alert 2012-15 – Note Regarding Private Transfer Fee Covenants 
and is available on Penn Attorneys’ website www.pennattorneys.com in the Forms and Documents Library 
under the “Title Alerts 2012” section. 

[3]  Pennsylvania enacted such legislation effective June 24, 2011. See 68 Pa.C.S.A. § 8102 et seq.  
Private transfer fees have been barred prospectively from the effective date of the Act; however, private 
transfer fees that were in existence as of the passage of the Act remain enforceable subject to certain 
requirements such as disclosure in a residential agreement of sale, recording of separate notice in the 
land records, and providing an estoppel certificate. 

[4]  The ALTA 4.1 equivalent in Pennsylvania is Endorsement PA 810, ALTA 5.1 is Endorsement PA 820, 
and ALTA 9 is Endorsement PA 1030.  The ALTA 9.6 (Endorsement PA 1033) and ALTA 9.7 (Endorsement 
PA 1034) are currently unavailable in the Penn Attorneys/Ohio Bar Title Insurance Company’s Manual of 
Rules and Rates. 

[5]  The ALTA Short Form Policy is referred to in Penn Attorneys/Ohio Bar Title Insurance Company’s 
Manual of Rules and Rates as the ALTA Short-Form Residential Loan Policy. 

 

If you have any questions, please feel free to contact us at 814-454-8278 or toll-free at 800-352-2216. 
  

Note:  Under the Approved Attorney system, the scope of our relationship is limited to the functions of 
underwriting and the issuance of title insurance policies on your behalf and does not include closing or 
escrow services.  We sometimes provide information and recommendations with regard to your closing or 
escrow business as a courtesy to you.   Moreover, some communications, depending on whether 
noncompliance could impact on liability under our policies or closing protection letters, should be 
considered directives. This Advisory is being provided to you with those considerations in mind. 

WARNING: this Underwriting Communication is intended solely for the employees of Penn 
Attorneys/Ohio Bar Title Insurance Company and its Approved Attorneys, and is not to be 
distributed to third parties, and any reliance by any other person or entity is unauthorized. 
This Underwriting Communication is intended solely for the purpose of underwriting policies 
of Ohio Bar Title Insurance Company.  

*** 
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